
 

Questions Received from NYCDS Members and 

Answered by Mandelbaum Salsburg (as of April 13, 2020) 

 

 

1. My bank is saying that the funds from PPP will need to be used immediately when 

approved as they need to be used up by June 30. That makes no sense as I will have no 

payroll to cover if I am not open. Please advise. 

 

In our opinion, that statement  is only partially correct. You must start taking the proceeds 

of the loan within 10 days after it is approved. But, in our opinion,  you do not have to use 

it until you reopen the practice and you have recalled your employees from layoff.  

 

The problem is that, if you do not recall your employees to work during the eight weeks 

after the loan is approved, and use the loan to pay your employees during this period, which 

is called the  “Covered Period”, then you will not be forgiven the loan. 

 

 But you still get the benefit of a 1% loan to use for payroll, rent, utilities, and interest on 

a mortgage at a time when the practice will have little revenue because it has been closed 

for such a prolonged period of time.  Also, the loan is for 2 years;  you do not have to begin 

repaying the loan for 6 months; there is no personal guarantee for the loan; no lien on the 

practice assets, and you can repay it more quickly without a pre-payment penalty.  

 

So, there are significant benefits of the loan, even though you do not get the benefit of the 

forgiveness of the loan. You do to get the benefit of this forgiveness because you do not 

use the proceeds of it until after you reopen and recall your employees to work and this 

occurs after the eight weeks form when the loan is approved and you have to take the 

proceeds of the loan.  

  

2. Wework charged my Amex for rent even though I told them about my hardship. Has 

wework acted against Governor Cuomo's request for landlords to stop accepting rent in 

the interim? Is there any recourse? 

 

Unfortunately, there has not been a formal order by the Governor to freeze rent payments. 

The Governor, however, has issued a 90-day moratorium on evictions for non-payment of 

rent. We recommend speaking with American Express to further stop these payments until 

you authorize to do so. Also, just consider, as  a last resort, cancelling the authorization for 

this automatic charge or cancelling the entire account.  

 



3. Because no one knows when we'll be able to re-open our offices, when you submit the 

application for the PPP loan, can you stipulate a date as to when you'd like to receive 

the funds? 

 

      See answer to question #1, above. 

 

4. When approved, the 8-week period for use of the funds may start when we open the office 

and are working? The funds need to be applied for and closed by 6/30 but may be used 

afterwards? The calculation period is still the most recent 4 quarters? 

 

See answer to question #1. Also, as long as you can document that you used the proceeds 

of the PPP loan for the 4 purposes listed in answer to #1 above, we would not be particularly 

concerned if you use  the PPP loan after June 30 because you were not permitted to reopen 

until shortly before or even after this date. 

 

 For calculations  of the amount of the loan you can apply for; you use your average 

monthly payroll for 2019, assuming you were in business all of last year.  

 

5. What is the latest news regarding overhead and/or business interruption insurance 

coverage for dental offices? Should I put a claim in now? 

 

There is legislation that has been introduced in New York, New Jersey and Connecticut, 

however, there has been little movement with these bills. If your policy covers this 

interruption and does not have a virus exemption, file a claim. 

 

6. The independent contractors now eliminated ? taxes are to be included on the federal 

level (Medicare, FUTA, etc.) and no cap at 100K for this category? 

 

Independent contractors are entitled to apply for a PPP loan separately.  You cannot include 

payments to independent contracts in calculating your practice’s payroll costs for purposes 

of calculating the amount of the PPP loan your  particle can apply-for. Payroll costs include 

health insurance premiums, and contributions to 401k plans. 

 

An individual’s salary can only be used for this calculation up to $100,000 . So, any salary 

paid to any employee above $100,000 cannot be used to calculate the payroll costs for use 

in applying for a PP loan. However, above the $100,000 you can also include these benefit 

costs for these highly compensated employees. The employee’s portion, ONLY, of 

Medicare, FUTA, etc. can be used in calculating payroll costs . 

 

You, as the owner, you can only include, in the calculation of payroll costs,  whatever 

wages you paid yourself through a payroll check with a W2 form. This amount is also 

capped at $100,000. You cannot include in this calculation any distributions you paid 

yourself as the owner of the business.  



 

7. I am an independent contractor, with a Subchapter S corporation (P.C.). I am the only 

shareholder, the president and the only employee of the corp. As an IC, I have no regular 

salary, but work on a percentage basis. Am I eligible for any of these "relief" funds I 

keep reading about? 

 

Yes. The CARES Act defines payroll costs as “and for an independent contractor or sole 

proprietor, wage, commissions, income, or net earnings from self-employment or similar 

compensation.” You may apply for a PPP loan. 

 

8. I am currently renting my dental office space. I do not have a lease agreement. Given 

that my office has been ordered to close by government edict in light of the virus 

pandemic, what is my obligation to pay rent during the time that I cannot use the office? 

 

Unfortunately, there has not been a formal order by the Governor to freeze rent payments. 

The Governor, however, has issued a 90-day moratorium on evictions for non-payment of 

rent. We recommend speaking with your landlord.  

 

9. I am a solo practitioner in NYC. My wife (unpaid) is my only staff. I am not incorporated. 

Am I eligible for a PPP loan? Thanks, John 

 

Yes. The CARES Act defines payroll costs as “and for an independent contractor or sole 

proprietor, wage, commissions, income, or net earnings from self-employment or similar 

compensation.” 

 

10. If I file the PPP and my staff is on unemployment for another month or so, will the 

amount of my forgiveness be lower because the payroll would be zero? I would rehire 

them before the deadline to avoid that obvious June penalty. I believe the answer is ‘no’.  

 

Please see answer to question # 1.  We do not recommend paying employees’ wages when 

you have no work for them just to receive forgiveness of the loan. The practice gets no real 

benefit in this situation because the employees are not working generating income for the 

practice. 

 

 Even with the loan being forgiven, in this situation it is really  a zero-sum for the practice. 

This is because it gets the loan, has the loan forgiven; so, the loan is “zeroed-out”; but the 

practice gets no benefit from the loan because it realizes no income from it. Also, your 

employees become ineligible for unemployment if you pay them their wages when they 

are not working.  

 

  



11. If we do receive the PPP loan funding soon, WHEN are we required to rehire our staff 

given it is unlikely that the city will "open up" until the beginning of May Can we 'hold" 

the funds and rehire our staff WHEN we will actually have patients to treat?  

 

See answers to questions 1 and 10, above. There is no date by which you are “required” to 

recall your employees from layoff. It is just that, if you do not recall them for the eight 

weeks after the loan is approved, you get no forgiveness of the loan, as discussed in more 

detail in these prior answers.  

 

12. I submitted a preliminary loan application for the PPP loan to my bank. I have yet to 

receive a response, I also submitted an application for an EIDL grant.  

 

There is no set timeframe to receive an approval or funds from the PPP application. While 

there is no timeframe for the EIDL loan, the $10,000 portion that will be forgiven will be 

received 3 days after the application has been approved, not 3 days after the application 

has been submitted. “Bug” your bank. 

 

13. I’m an associate working at 2 offices, as a W2 employee and a 1099 independent 

contractor respectively. I’m currently on unemployment from the W2 place but was 

wondering if I’m able to apply for the PPP as an independent contractor and how to go 

about it. 

 

Yes, you can apply for the PPP as an independent contractor. The CARES Act defines 

payroll costs as “and for an independent contractor or sole proprietor, wage, commissions, 

income, or net earnings from self-employment or similar compensation.” To apply, visit 

your banks’ website to apply online. 

 

Also, as an independent contractor you are not eligible for State unemployment benefits, 

but you are eligible for the unemployment benefits provided by the federal government. 

You apply to the State Department of Labor for the federal benefits.  

 

14. I am wondering about rent and utilities to pay or hold? employee salaries to continue or 

stop? 

 

As a general note, all utility companies are amenable to defer payments for utility bills. 

While there has not been an Order issued by the Governor regarding a rent freeze, landlords 

may not proceed with evictions for failure to pay rent during these times. Employee salaries 

may continue to be paid if you have work for them. If not; they should be on layoff and not 

recalled to work until you have work for them.  

  

 



15. If I file the PPP and my staff is on unemployment for another month or so, will the 

amount of my forgiveness be lower because the payroll would be zero? I would rehire 

them before the deadline to avoid that obvious June penalty. I believe the answer is ‘no’.  

 

Our recommendation is that if you have no work you do not rehire. There is no “penalty” 

if you do not rehire during the 8 weeks after the PPP loan is approved. It is just that any 

forgiveness is reduced or  eliminated if you do not rehire during this period. See answers 1 

and 10, above for a further discussion of these issues.   

 

16. I am a solo practitioner in NYC. My wife (unpaid) is my only staff. I am not incorporated. 

Am I eligible for a PPP loan?  

 

You are eligible for the PPP loan if you are considered an independent contractor. As an 

independent contractor you would be entitled to, payroll costs as “and for an independent 

contractor or sole proprietor, wage, commissions, income, or net earnings from self-

employment or similar compensation.” To apply, visit your banks’ website to apply online. 

 

17. What is the proper protocol for rent obligations when I have had to close my office and 

have no income? 

 

There has not been an official Order from the Government mandating a rent freeze. 

However, a landlord may not proceed with an eviction proceeding for a 90-day period.  

 

18. I applied to Chase for PPP. No word.  I applied for EIDL grant. No word. Suggestions 

please?  

 

Unfortunately, the only way to check the status of a PPP loan is through the bank applied 

through (in this case Chase bank). The $10,000 cash advance (what will be forgiven) 

should be available three days after your application is approved. You should have been 

assigned  a loan officer. “Bug” him or her or them.   

 

19. I applied for the EIDL (up to)10,000 Grant & loan. I will decline the loan, use only the 

grant. How careful do we have to be with distributions of the Grant if we get it? 

 

According to the SBA, the initial $10,000 is meant to provide economic relief to businesses 

that are currently experiencing a temporary loss of revenue. You can use the grant for 

general overhead and operating costs.  

 

 

 

 

 



20. I called Stearns my equipment rental and asked to have a delay in payment but they want 

me to sign a release from my account starting in June. I did not want an ACH withdrawal 

since I don’t know what June looks like. If I stop payment can they injure my credit 

score? What can I do? 

 

An equipment rental payment should not affect your  personal credit score because we 

presume that  your practice is a business entity ( PC , PLLC) the rental agreement is with 

your practice and the ACH withdrawal would be from your practice account.  

 

21. I tried applying online for Unemployment insurance. online application failed . I need 

to speak with a human... Impossible to get thru by phone. What should I do besides 

'redial'?  

If the application has actually been “denied,” it is very difficult to contact any person in 

the office. However, if it has not been formally denied, the claim may still be processing, 

due to the high volume of claims.  Try refiling the application or correcting the application 

online. 

22. I applied for EIDL loan and received an application number a week ago, but I have not 

yet received any communications from SBA? I tried to call and email SBA without 

success. What should I do? Should I re-apply? Thanks. 

You may check the application status here:  

https://disasterloan.sba.gov/ela/Account/Login 

Also, you should have been assigned a loan officer. If not contact SBA and ask for one, 

then “bug” him, her or them.  

23. I am an independent contractor. From my understanding my payroll cost is my income. 

This is the part that confuses me though. This PPP loan will just pay me my income? It 

should be forgivable because I used it all for payroll. The payroll just happens to be paid 

to me. 

 

You are eligible for the PPP loan if you are considered an independent contractor. As an 

independent contractor you would be entitled to, payroll costs as “and for an independent 

contractor or sole proprietor, wage, commissions, income, or net earnings from self-

employment or similar compensation.” To apply, visit your banks’ website to apply online. 

 

24. Because bank acceptance of PPP applications has been so difficult, notably the New 

York banks are not accepting. I’ve applied to several banks to try to get my application 

into the funnel before funds dry up. Will that cause me a problem? 

 

Yes, that will be problematic. Up until December of this year, you are only allowed to 

apply for one PPP loan. More then one PPP loan application may void all the applications. 

Pick one bank and go with it.  

https://disasterloan.sba.gov/ela/Account/Login


 

25. Can an independent contractor (1099) without any employees qualify for any of the 

loans? Can I consider myself an employee for the purposes of a loan?  

 

Yes, you are eligible for the PPP loan if you are considered an independent contractor. As 

an independent contractor you would be entitled to, payroll costs as “and for an 

independent contractor or sole proprietor, wage, commissions, income, or net earnings 

from self-employment or similar compensation.” To apply, visit your banks’ website to 

apply online. 

 

26. I’ve applied for the PPP loan awaiting approval. In the meantime, I’m paying my staff, 

using their PTO and vacation days. When all that is exhausted do I just pay their regular 

salary or do they apply for unemployment at that time?? Do I supplement the 

unemployment benefits then using the PPP?? 

 

If your office is closed, your employees should  be placed on layoff and told to apply for 

unemployment benefits. You are not obligated to pay-out all their PTO before laying them 

off and advising them to apply for unemployment benefits. Visit the Society website which 

we believe has posted a genic layoff notice we prepared which  you can use for this purpose. 

It specifically addresses the issue of the use of PTO after the office is closed.  

 

27. Does the PPP loan, cover the earnings of a dentist who practices in a partnership and is 

not technically on a weekly payroll? My partner and I draw out the earnings of the 

practice on a quarterly basis. 

 

 If you are an employee owner, meaning that you receive at least some income through a 

regular payroll check , with a W2, then this regular salary may be included in the practice’s 

calculation of payroll costs in determining the amount of the PPP loan the practice can 

apply-for. However, draws or other distributions of practice profits to the owners  cannot 

be included in this calculation. See answer to question 6 which further describes the 

limitations  of owner compensation which cannot be included in this calculation and what 

benefit costs can be included.  

  

28. I texted my hygienist on 3/20 to collect unemployment She refused stating I will owe her 

2weeks additional sick pay due to executive order. She is not sick or has no family. Am 

I responsible to pay her? And should I send a formal lay-off letter? 

 

This is not correct.  The employee must be subject to a personal, individualized,  mandatory 

or precautionary order of quarantine or isolation issued by the state of New York, the 

department of health, local board of health, or any governmental entity duly authorized to 

issue such order due to COVID-19, for this employee to be entitled to the sick leave pay 

mandated by the emergency NYS laws. You should place her on layoff retroactive to the 

last day she was physically in the office working and advise that she should apply for 



unemployment. Use the generic layoff notice we provide to the Society which should be 

on its website.  

 

29. I have a lease on my dexis sensor I pay 500 monthly; is it valid to ask them to halt it? 

What about malpractice? I have tried deferring my business loan but PNC the bank loan 

is with is so slow and unresponsive any advice. 

There is no binding authority directing companies to defer payments. With that said, it is 

entirely valid to speak directly with the company to request a deferment of payment. Many 

banks are offering loan deferment payment plans. You need to check with the bank.  

30. I’ve applied for the PPP loan awaiting approval. In the meantime I’m paying my staff, 

using their PTO and vacation days. When all that is exhausted do I just pay their regular 

salary or do they apply for unemployment at that time?? Do I supplement the 

unemployment benefits then using the PPP?? 

 

See answer to question no. 26. Also see prior answers on  the use of the PPP loan to pay 

employee wages. You cannot use the PPP to supplement employee unemployment benefits. 

As previously addressed, if you pay wages to employees from the PPP loan while they are 

receiving unemployment benefits, it will disqualify them from unemployment.  

 

31. I am partner in a general practice that is a PC. We are 3 partners and get a W2 every 

year. Are the 3 of us allowed to file for unemployment? (We have 10 employees who have 

already filed.)  

 

In New York, you are not entitled to apply for unemployment as an owner, even though as 

a W2 wage earn you paid payroll tax contributions to the state unemployment 

compensation fund.  You may qualify for the federal unemployment benefits. You apply 

for this benefit through the NYS Department of Labor.  

 

32. Does just paying myself an amount that I would normally make, on average, for the 8 

weeks during which the amount must be used to be forgiven, count a qualifying expense 

if I’m 1099 for the PPP? I just need to pay for my personal life (groceries, etc.). If so, 

which lenders you rec.? 

 

During this 8-week period you can only pay yourself, and seek forgiveness of, the  amount 

which is no more then the amount of average monthly W2 wages you paid yourself during 

calendar year 2019, up to the yearly max of $100,000, as previously discussed. If you did 

not pay yourself any regular payroll wages in 2019 with W2, then whatever amount you 

pay yourself now, from the PPP loan, will not be forgiven. There must be payroll 

documentation through 2019 to justify this forgiveness.  

 



33. Our PPP loan was funded today 4/9. Our next payroll is scheduled for Tuesday 4/14. 

The 8-week period for spending the loan begins with the first disbursement. If so, will a 

payroll on 6/9 be included for forgiveness?  

 

We believe so. But consider our prior advice on not paying employees, and leaving, or 

placing, them on layoff with unemployment benefits, if you have no work for them.  

 

34. I intend to re-hire my laid off staff. Difference between Furlough vs Temporary Layoff?  

The terms “layoff” and “furlough” are both used to describe situations that involve a 

number of workers, and usually they apply to job losses where finances are the triggering 

factor. While laid-off workers are sometimes rehired, the term usually refers to an 

indefinite, and sometimes permanent, break in the employment relationship. 

A furlough, on the other hand, is typically for a shorter, fixed period of time. Workers are 

told to stop coming in to work or that their hours will be cut back. While laid-off employees 

are officially separated from employment, furloughed workers remain on your books as 

current employees. 

In practical terms, there is no real legal difference in calling the separation from actively 

working a furlough or a layoff.  

Note that the forgiveness portion of the PPP loan is dependent on the number of employees 

rehired.  

    Mandelbaum Salsburg is providing the answers to these questions as counsel to the New York 

City Dental Society. These answers are for informational purposes only and are not intend to, and 

should not be relied upon, as legal advice. Such advice may differ depending on the situation of 

each dental practice.  Employers’ COVID-19 related legal obligations are continuing to evolve as 

new laws are enacted each day and interpretative advice is issued by various government 

entities.  Dentists should consult with one of our attorneys for updates and the latest guidance on 

these matters. 

 

 


